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EXECUTIVE SUMMARY

This paper provides some perspectives on the South African social
security system, including the South African Social Security Agency
(SASSA). Its overall aim is to promote and advocate the effective and
reasonable implementation of social security in South Africa. Further-
more, it highlights the importance of social security for poverty alle-
viation and the enjoyment of socio-economic rights in general.

South Africa has a fairly evolved system of social security for a de-
veloping country. Despite that, its system remains seriously deficient
in a number of respects. This is particularly clear when one considers
the socio-economic challenges (such as poverty and inequality, HIV/
AIDS and unemployment) facing the country. In addition, a closer ex-
amination of specific components of the social security system (that
1s, legislative framework, institutional and administration structure,
scope of coverage and adjudication and enforcement mechanisms)
leads one to the conclusion that it needs an urgent overhaul.

1. Legislative framework: The legislation governing social security
in South Africa is haphazard and scattered in a number of acts.
These laws have been enacted, amended and, in some instances,
repealed over the years in an unsystematic manner. As a result,
there is great uncertainty as to which laws or regulations are actu-
ally applicable in a given case. To address this problem, it is rec-
ommended that South African social security laws be systematised
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under one comprehensive Act. The law must also specifically oblige
social security institutions to raise people’s awareness about social
security laws and procedures for claiming benefits and enforcing
their rights. In addition, the law must make provision for legal as-
sistance for poor people who want to enforce their social security
rights.

2. Institutional and administrative framework: The social security
institutional and administration framework is still plagued by
problems such as poor levels of service, fraud and corruption. To
deal with these problems SASSA should be developed into a one-
stop shop as was proposed by the Taylor Committee. This would
ensure coordination and cooperation of all state organs and other
stakeholders involved in the provision of social security. The estab-
lishment of SASSA is a step in this direction. However, the state
must make firm commitments with specified time frames for the
development of SASSA into a one-stop shop. Meanwhile, SASSA
should prepare by training its staff adequately and consolidating
the databases of all social security networks.

3. Scope of coverage: The scope of coverage of the South African social
security system is limited. To improve access to social security, a
number of schemes that will cater for the specific needs of identi-
fied groups or categories of excluded people need to be introduced.
These include social insurance-type schemes to provide for, among
others, the self-employed and those in the informal sector; com-
mercial insurance products targeting specific categories of exclud-
ed people; and the welfare fund to cater for the needs of informal
sector employees. Excluded people should be brought into existing
schemes as well as the new programmes. Provision should also be
made for social security for South African citizens living abroad.

4. Adjudication and enforcement: There is no clear procedure or
mechanism for enforcing social security rights. Consequently, com-
plainants follow different routes, which lead to a lack of uniformity
in the adjudication and enforcement of these rights. To remedy this
problem, a uniform adjudication system is needed, which would
serve as a first stop before judicial remedies. Such a mechanism
would provide for an independent internal review or appeal insti-
tution. The advantages are that it would be cheap, fast and more
convenient to most beneficiaries and potential beneficiaries of social
security, the majority of whom are poor and illiterate. The recently
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established Social Assistance Tribunal will significantly improve
compliance with the laws on social security by the state. However,
this tribunal must be regulated by statute. The Social Assistance
Act should be amended to make provision for such things as the
composition of the tribunal, tenure of its officers, and its procedure
and remedies.

Despite the preceding pronouncements, several crucial issues need to
be kept in mind when revamping the present social security system.
First, the Constitution of the Republic of South Africa is the supreme
law of the land. Not only does it recognise the rule of law, it also en-
trenches certain constitutional values and a range of socio-economic
rights. These values and rights must underpin all measures aimed at
providing and transforming social security in this country. Second, so-
cial security strategies (in respect of both social assistance and social
insurance) should go beyond compensation. Accordingly, they must
provide for both preventative and remedial measures. Furthermore,
informal social security and indirect social security should form an
integral part of social security. Lastly, reform efforts must be made
with the overall aim of progressively realising the right to social secu-
rity. This means that, on one hand, social security should be extended
to more people and, on the other hand, the level of individual benefit
from social security measures should also be increased.

viii
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1 INTRODUCTION

The object of this paper is to provide some perspectives on the South
African social security system, including the South African Social Se-
curity Agency (SASSA). The overall aim is to promote and advocate
for the effective and reasonable implementation of social security in
South Africa and highlight its importance to poverty reduction and
the enjoyment of socio-economic rights in general. To achieve these
objectives, the paper first analyses the social and political context of
poverty in South Africa. It then proceeds with a theoretical discussion
of the concepts of social security and comprehensive social protection.
This is followed by an exploration of the South African social security
framework, paying particular attention to the legal context (including
relevant constitutional provisions pertaining to social security, espe-
cially the obligation to provide social security); the institutional and
administrative framework; the scope of social security coverage; and
social security adjudication and enforcement. Finally, the paper iden-
tifies gaps and challenges within the social security system, assesses
the opportunities for developing a comprehensive social security sys-
tem in South Africa, and provides some recommendations as to how
the social security system might be improved.

1.1 Socio-economic background
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As is the case in most developing countries, South Africa faces a vari-
ety of socio-economic challenges in its efforts to provide social security
to deserving members of its population. These challenges include pov-
erty,! inequality?, unemployment?® and HIV/AIDS.

1.1.1  Poverty and inequality

South Africa is ranked as an upper middle-income country.* Despite
this status, high levels of poverty and inequality, which are part of
the apartheid legacy,’ continue to be a serious source of concern® (see
Table 1). Blacks (particularly women and youth),” who comprise the
majority of the population, are the most affected.® Furthermore, pov-
erty and inequality are more stark in rural than in urban areas.® This
is so largely because “rural areas are, generally, isolated from urban
areas where there are industries (and supposedly job opportunities).
In addition, people who are unemployed, illiterate, and excluded and
marginalized by the formal social protection system are, in most in-
stances, concentrated in rural areas.”?

Table 1: Incidences of human poverty in South Africa

Country | % newborns | Life Children % population | % population
not expected | expect- under weight | below income | below income
to live be- ancy at birth | for age (% poverty line poverty line
yond 40 years | (years) 2005 under age 5) - US$1aday - US$2 aday
(2000-2005) 1996-2005 (1990-2005) (1990-2005)

South 31.7 50.8 12 10.7 34.1

Africa

Source: United Nations Development Programme (2007 ).

1.1.2  Unemployment

South Africa, like many other developing countries, is facing a grave

unemployment problem.!! The unemployment rate in South Africa,

based on the official estimates, is 23%.'? Furthermore, the unemploy-

ment problem in South Africa is not evenly spread between provinces,

population groups, gender and age:

1. Unemployment rate by province: In September 2007, provinces
such as KwaZulu-Natal, Eastern Cape, Free State and Limpopo
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had higher unemployment rates than elsewhere, while the West-
ern Cape had the lowest over the same period.!® These disparities
can be traced back to the old South Africa. Poor performing prov-
inces, such as the Eastern Cape and Limpopo, inherited the biggest
proportion of the former homelands or Bantustans.'* Homelands
were characterised by deep-rooted social and economic problems
including poverty and inequality, unemployment, poorly developed
welfare services and infrastructure, authoritarian regimes and
prevalence of male migrant labour.*

2. Unemployment rate by population group: As shown in Table 2,
blacks had the highest unemployment rate in South Africa over
the period between September 2001 and September 2007.

Table 2: Unemployment rate by population group and sex, September 2001 to
September 2007

Population September
group
2001 2002 2003 2004 2005 2006 2007

Male

Black 31.5 31.5 30.0 27.6 26.6 253 23.1
Coloured 19.5 19.9 18.8 19.7 20.6 16.6 20.0
Indian/Asian 15.7 15.6 15.5 12.4 14.0 6.6 8.6
White 4.7 5.0 4.0 5.1 3.6 4.6 3.5
Average 25.8 259 24.7 23.1 22.6 21.2 20.0
Female

Black 40.7 42.3 38.7 36.0 37.1 36.4 31.2
Coloured 23.1 26.6 23.6 24.1 24.6 22.6 21.5
Indian/Asian 235 27.1 18.4 15.4 18.6 14.3 11.0
White 7.4 7.4 6.2 5.8 6.9 4.4 4.5
Average 33.8 35.9 32.0 30.2 31.7 30.7 26.7

Source: Statistics South Africa (2007 : xvii).

3. Unemployment rate by gender: The female unemployment rate in
2007 was 26.7% while the male unemployment rate was 20% over
the same period.'®

4. Unemployment rate by age: As shown below, the official unemploy-
ment rate is still high among the youth.”
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Figure 1: Unemployment rate by age, September 2001 to September 2007
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Source: Statistics South Africa (2007 : xix).

The preceding discussion of unemployment in South Africa, apart
from revealing the immense challenge faced by South Africa, reveals
the areas (at provincial level and in terms of population group, gender
and age) which could be the focus of projects to eradicate unemploy-
ment.

1.1.3  HIV/AIDS

The high prevalence of HIV/AIDS (see Table 3) exacerbates poverty'®
and inequality in the country. HIV/AIDS is gradually and silently
eroding the hopes, dreams, survival opportunities, survival structures
and the livelihood of the poor. The result is poverty and severe des-
titution. HIV/AIDS strikes at the lives of not only those living with
it but also those close to them.!® A family may be ripped apart if the
breadwinner dies of AIDS. When one parent is sick, the likelihood of
the other parent being infected as well is very high. The death of both
parents leaves children in desperate circumstances where they have
to fend for themselves. The chances of going to school are extremely
slim.?® In some instances, grandparents and other relatives look af-
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ter the orphans.?! For those with no relatives to care for them, the
oldest sibling assumes the role of a parent and heads the household.
Orphans lacking parental care are often lost to child labour and child
prostitution or reduced to street beggars.

HIV/AIDS attacks rich and poor, young and old, economically active
and inactive. Yet, the situation of the rural and urban poor is worse
because HIV develops into AIDS faster if the living conditions of the
infected person are bad.?? A large portion of those who are classified
as living below the poverty line are unemployed and operate in the
informal economy where there is little or no social protection. Most of
these people are sidelined by the formal social security system. South
Africa has a large informal sector,?® which contributes about 20% of
all employment, excluding domestic workers.?* Women comprise the
larger share of the informal sector.?” The likelihood of informal work-
ers suffering, directly or indirectly, from HIV/AIDS is very high.?

Table 3: HIV/AIDS prevalence rate in South Africa (2007)

Country Estimated number | HIV prevalence | Children (0-17) AIDS deaths
of adults and in adults (15+) | orphaned by AIDS | in adults and
children living with children
HIV

South Africa |5 700 000 5400 000 1400 000 350 000

Source: UNAIDS (2008).

1.2  Theoretical and definitional issues
1.2.1  Social security

1.2.1.1 Defining social security

The term “social security” does not yet have a universally accepted
and precise meaning.?” This is because social security is elastic and
varies from one country to another.?® Nevertheless, the most common
definition follows the International Labour Organisation’s (ILO) ap-
proach, and defines social security on the basis of the so-called nine
classical risks (namely, sickness, maternity, employment injury, un-
employment, invalidity, old age, death, medical care and family) em-
bodied in the Social Security (Minimum) Standards Convention 102 of
1952. Consequently, social security is perceived as:
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the protection which society provides for its members, through a
series of public measures, against the economic and social dis-
tress that otherwise will be covered by the stoppage or reduction
of earnings resulting from sickness, maternity, employment inju-
ry, unemployment, invalidity, old age, death, provision of medi-
cal care and provision of subsidies for families with children.?

The preceding definition is problematic in a number of ways:

Firstly, it associates itself strongly with formal employment
— something which is not readily available for millions of South
Africans. Secondly, social security as conceptualised in the So-
cial Security (Minimum) Standards Convention is too narrow
for a developing country’s context. Social security in develop-
ing countries, such as South Africa, should also strive towards
the provision of basic needs such as shelter, nutrition, adequate
health care, clean water and not only be concerned with cash
benefits. Thirdly, the traditional approach does not capture par-
ticular risks to which many people in the developing world are
exposed — such as political and natural disasters and calamities.
These needs and risks extend beyond the initial ILO’s nine clas-
sical risks which are generally catered for by means of social
insurance and social assistance. Another oversight in this defi-
nition is that it only refers to public measures’ and, therefore,
excludes informal and private measures. Finally, social security
is not merely curative (in the sense of providing compensation)
but also preventative and remedial in nature.*’

What is clear from the ILO’s approach is that it stresses “the statutory
nature of the concept of social security, and the payment of monetary
benefits as a means of ensuring the maintenance of income when cer-
tain contingencies arise.”3!

1.2.1.2  Social security strategies

There are three main social security strategies:?

1. Social assistance, as defined by the Taylor Committee, is “state
provided basic minimum protection to relieve poverty, essentially
subject to qualifying criteria on a non-contributory basis.”®® The
primary goal of this strategy is to alleviate poverty and it is fi-
nanced mainly through public revenue.?* Its scope of coverage is
extended either to the entire population or to designated categories
of the population.®
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2. Social insurance is a “mandatory contributory system of one kind
or another, or regulated private sector provision, concerned with
the spreading of income over the life cycle or the pooling of risks.”3¢
It is normally aimed at poverty prevention and generally financed
through contributions from covered employees, their employers
and the government.’” The scope of coverage of social insurance
schemes, as a rule, extends to employees in designated categories
and their dependants.?®

3. Social allowance is different from social assistance and social in-
surance in the sense that its primary goal is social compensation.®®
Like social assistance, social allowance is financed through public
revenue and generally provided to the entire population or desig-
nated categories of the population.*

The South African social security system has to a large extent been
constructed around social assistance and social insurance. It is for
this reason that this paper focuses mainly on these two strategies.

1.2.2  Social protection

The restrictive nature of the concept of social security has resulted
in calls for a broader concept, “social protection”.*! Social protection
embraces social security and entails “policies and programmes de-
signed to reduce poverty and vulnerability by promoting efficient la-
bour markets, diminishing people’s exposure to risks, enhancing their
capacity to protect themselves against hazards and interruption/loss
of income”.*? Its goal is to avert or minimise social risks and human
damage by increasing capabilities and opportunities. 4

1.2.3  Comprehensive social protection

The Taylor Committee widened the concept of social protection by
adding the word “comprehensive.” It stated:

Comprehensive social protection seeks to provide the basic means
for all people living in the country to effectively participate and
advance in social and economic life, and in turn to contribute to
social and economic development. Comprehensive social protec-
tion is broader than the traditional concept of social security,
and incorporates developmental strategies and programmes
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designed to ensure, collectively, at least a minimum acceptable
living standard for all citizens. It embraces the traditional meas-
ures of social insurance, social assistance and social services,
but goes beyond that to focus on causality through an integrated
policy approach including many of the developmental initiatives
undertaken by the State.**

1.2.4  Other related concepts

Indirect social security refers to “those services [such as those relating
to the provision of food and nutrition, water and sanitation, housing,
basic education and energy] that are not part of direct or tradition-
al social security, but are nonetheless crucial in preventing human
damage and imperative in aiding human beings in living dignified
lives.”#

Informal social security, on the other hand, comprises those self-
organised informal safety-nets which are based on membership of a
particular social group or community, including, but not limited to,
family, kinship, age group, neighbourhood, profession, nationality and
ethnic group.* Informal social security, as pointed out by Gsénger,
predominantly rests on the following security pillars:

e individual provisions based on individual economic activities (eg
self-employment, subsistence farming or casual wage labour);

e membership of traditional solidarity networks (family, kinship,
neighbourhood, etc);

o membership of cooperative or social welfare associations [self-help
groups, rotating savings and credit clubs (ROSCAs), cultural as-
sociations, etc]; and

e access to (non-governmental) public benefit systems (targeted
transfers, donations, social services provided by voluntary organi-
sations, churches, trade unions, etc).*”

2 LEGAL CONTEXT

Social security provisioning is, irrespective of whether it is at a nation-
al, regional or international level, a complex undertaking. It requires
efficient administrative systems, institutions and resources (eg human
and financial resources). In addition, there are rights to be respected,
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protected, promoted and fulfilled by various parties which include the
state as well as juristic and natural persons. Closely linked to rights
are duties which have to be complied with. These duties could be in
the form of an act (eg to pay social insurance contributions to (the)
relevant social insurance institution(s) regularly) or an omission (eg
to refrain from defrauding social security institutions). Furthermore,
the failure to comply with the rights bestowed and obligations im-
posed should or may be followed by a sanction imposed by a competent
authority and in a fair manner. As a result, social security provision-
ing endeavours need to be governed by a body of enforceable rules.
These rules are, at a country level, contained in national primary and
secondary legislation. In a nutshell, efficient social security provision-
ing requires a comprehensive legislative framework. Thus, legislation
is an essential ingredient of the foundations on which comprehensive
social security systems are — or should be — built.

Painting a complete picture of the South African social security
legislative framework would be a tedious task. In essence, South Afri-
can social security provisioning endeavours are built on a plethora of
legal instruments. These instruments draw largely from social legis-
lation:*® for example, pure social security law (ie social insurance and
social assistance laws), labour law, administrative law, international
law and, most importantly, constitutional law. This section of the re-
port outlines the legislative framework of the South African social se-
curity system. It focuses primarily on national social security laws.
Particular attention is paid to social assistance and social insurance
law. In addition, it refers to the Constitution of the Republic of South
Africa (1996) and, where necessary, the relevant International Labour
Organization (ILO) instruments.

2.1 The Constitution

2.1.1  Constitutional supremacy and the rule of law

The Constitution is, for the first time in the history of South Africa, the
supreme law of the country.?® By adopting constitutional supremacy,*®
South Africa broke away from the doctrine of parliamentary sover-
eignty. This doctrine meant that the South African parliament was at
liberty to enact any law(s) it deemed fit.?! This is why many laws which
encroached upon the fundamental rights of millions of South Africans
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could not be invalidated.?? By discarding parliamentary sovereignty,
South Africa achieved a “formal shift of power from the legislature
and the executive to the judiciary.”® In accordance with constitutional
supremacy, law or conduct which is in conflict with the Constitution
is invalid. Furthermore, the obligations imposed by the Constitution
must be fulfilled.>* As well as the supremacy of the Constitution, the
Constitution also provides that South Africa is founded on the rule of
law.?® Both these principles mean that the government must always
act in compliance with the Constitution and the law.

2.1.2  Constitutional values

In accordance with the founding provisions of the Constitution:

The Republic of South Africa is one, sovereign, democratic state

founded on the following values:

(a) Human dignity, the achievement of equality and the advance-
ment of human rights and freedoms.

(b) Non-racialism and non-sexism.

(¢) Supremacy of the Constitution and the rule of law.

(d) Universal adult suffrage, a national common voters roll, regu-
lar elections and a multi-party system of democratic govern-
ment, to ensure accountability, responsiveness and openness.”®

The South African Constitution follows a value-based approach to
service delivery because it embraces, as Chaskalson® points out,
a normative value system which is intimately linked to the goal of
transformation. These values, which encompass human dignity, the
achievement of equality and the advancement of human rights and
freedoms, form the basis of values that guide governance and inter-
governmental relations in the country. Constitutional values often re-
flect the goals and aspirations of the Constitution as well as those of
society. Most importantly, they give meaning to socio-economic rights
entrenched in the Constitution.?® As pointed out by the Constitutional
Court:

There can be no doubt that human dignity, freedom and equality,
the foundational values of our society, are denied those who have
no food, clothing or shelter. Affording socio-economic rights to all
people therefore enables them to enjoy the other rights enshrined
in the Bill of Rights. The realisation of these rights is also critical
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to the advancement of race and gender equality and the evolution
of a society in which men and women are equally able to achieve
their full potential.”®

Constitutional values — as contained in the founding provisions and
other parts of the Constitution® — are important for, among other
things, social security. They form the conceptual basis on which ef-
forts to provide, transform, and develop social security in this country
should be based.

2.1.3  Human rights culture

The Constitution, for the first time in the history of South Africa, has
a Bill of Rights.®! It is the cornerstone of democracy, enshrines the
rights of all people in South Africa and affirms the democratic val-
ues of human dignity, equality and freedom.%? It protects the rights of
everyone against infringement. The state has the constitutional obli-
gation to protect, promote and fulfil the rights entrenched in the Bill
of Rights.%® In addition, the Bill of Rights binds the legislature, the
executive, the judiciary and all organs of state.® It also binds natural
as well as juristic persons.5?

Moreover, the Bill of Rights entrenches a variety of rights which
relate to social security and are all judicially enforceable:® the right to
equality,’” the right to life,®® the right to human dignity,* the right to
have access to social security,™ the right to have access to housing™ and
shelter,” the right to have access to food and nutrition,”™ the right to
have access to water,™ and the right to just administrative action.”™

Although not absolute,” these rights have proved instrumental in
the development of social security in South Africa. For example, they
have been invoked successfully on a number of occasions to challenge
unfair and unjustifiable discriminatory practices,”” administrative in-
justice or unfairness,” and the failure by the state to implement social
security measures.”™

2.1.4  International and comparative law

South African courts are now obliged to consider international law,*
which includes binding and non-binding law.®* The Constitution also
empowers the courts to consider foreign law.’2 These provisions are
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important given that South Africa emerged from an oppressive regime
and therefore needs to learn from the constitutional jurisprudence of
other countries. The Court has, as a matter of fact, exercised its dis-
cretion on a number of occasions and has referred to foreign laws and
court decisions.®® Nonetheless, it has cautioned that courts must be
mindful of the “different contexts within which other constitutions
were drafted, the different social structures and milieu existing in
those countries as compared with those in this country, and the dif-
ferent historical backgrounds against which the various constitutions
came into being” .8

2.2  Social assistance

Several laws make provision for tax-financed benefits in South Africa.
Collectively referred to as social assistance statutes or laws in this
study, they include:

1. The Social Assistance Act:® This Act was promulgated mainly to
provide for social assistance, the mechanism for the provision of
such assistance and for the establishment of an inspectorate for
social assistance.®® It is supported by the South African Social
Security Agency Act,®” Regulations® and Notices® issued by the
Minister of Social Development. It should be noted that the Social
Assistance Act repealed the Social Assistance Act 59 of 1992 to
consolidate the law in this area.? Since it came into operation on
1 April 2006, the current Social Assistance Act has been amended
twice.”!

2. The Military Pensions Act:*> The primary objective of this Act is to
provide for the payment of pensions and gratuities to people disa-
bled or whose disabilities were aggravated by military service. It
also provides for the medical treatment of such people.?® This Act
came into force on 30 June 1976. Since then it has been amended
no fewer than 14 times.

3. The Special Pensions Act:** This Act is mainly concerned with the
payment of special pensions to people who made sacrifices or served
in the public interest in the fight for democratic change in South
Africa.?” It has been amended four times since it came into force on
1 December 1996.
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2.3  Social insurance

Social insurance is provided for by a number of laws. Chief among

these are:

1. The Compensation for Occupational Injuries and Diseases Act (CO-
IDA):% The principal goal of this Act is to provide for compensation
for disablement caused by occupational injuries or diseases sus-
tained or contracted by employees in the course of their employ-
ment, or for death resulting from such injuries or diseases.®”

2. The Unemployment Insurance Act (UIA)? and the Unemployment
Insurance Contributions Act (UICA):* These Acts deal specifically
with unemployment insurance in South Africa. The UIA has been
enacted, inter alia, to establish the Unemployment Insurance
Fund (UIF); provide for the payment from the fund of unemploy-
ment benefits to certain employees, and for the payment of ill-
ness, maternity, adoption and dependants’ benefits related to the
temporary unemployment of such employees; and provide for the
establishment of the Unemployment Insurance Board (UIB), the
functions of the board and the designation of the Unemployment
Insurance Commissioner.'”” The UICA, on the other hand, was en-
acted to provide for the imposition and collection of contributions
for the benefit of the UIF and to provide for procedures for the col-
lection of such contributions.!®

3. The Pension Funds Act:'? The primary aim of this legislation is to
provide for the registration, incorporation, regulation and dissolu-
tion of pension funds. It has been amended more than 40 times
since 1958.

4. The Medical Schemes Act:'*® The main purpose of this Act is to
consolidate the laws relating to registered medical schemes; to pro-
vide for the establishment of the Council for Medical Schemes as a
juristic person; to provide for the appointment of the Registrar of
Medical Schemes; to make provision for the registration and con-
trol of certain activities of medical schemes; to protect the interests
of members of medical schemes and to provide for measures for the
coordination of medical schemes.*

5. The Road Accident Fund Act:'> This Act provides for the establish-
ment of the Road Accident Fund. It has been amended no fewer
than five times since its commencement on 1 May 1997.1%6
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2.4  Social assistance and social insurance laws: Preliminary
observations

The following preliminary observations can be made regarding the

laws listed above:

1. Legal provisions regarding social security are not contained in a
single piece of legislation. Instead, they are contained in several
statutes which have been enacted at different times.

2. The social assistance laws provide the legal framework fulfilling
the constitutional obligation!®” to provide access to social assist-
ance to those individuals who are unable to support themselves
and their dependents.'®® The statutes set out financial, adminis-
trative, and adjudication and enforcement mechanisms for social
assistance.

3. These laws need to be revisited and amended or repealed so that
they reflect changing social needs. However, to avoid the prolifera-
tion of laws, comprehensive legislation is needed to deal with social
security in a holistic manner.

2.5 Legislative framework: Some key challenges
2.5.1 Influx of new (social security) laws

As has been noted above, many new social security laws, rules and
regulations have been adopted in South Africa in the last decade. Most
of these laws remain unknown to the people. As some of these laws
are in the form of amendments, it is at times difficult to know what
version of the law is in force.!” This problem was noted in Cele v South
African Social Security Agency and 22 Related Cases (Cele case):'°

[In] the field of social assistance in South Africa the primary
and secondary legislations is as labyrinthine as it apparently is
in the United Kingdom and the entitlement of any applicant to
relief flowing from a failure on the part of the Minister of Social
Development or SASSA may well be complex. All this can only
serve to emphasise the necessity for those lawyers who practise in
this area of the law to be thoroughly familiar with the applicable
legislation, both primary and secondary and to ensure that it
is properly placed before the Court in a coherent form when the
need for litigation arises.
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2.5.2  Conflicts between various laws

A plurality of laws dealing with one field normally raises the problem
of conflicts in the provisions of the law. This has been experienced
in the field of social security. The successful constitutional challenge
of the exclusion and marginalisation of non-citizens with permanent
residence status and their children from social assistance benefits is
a case in point.'! There is therefore a need to systematise the various
laws governing the social security framework.

2.5.3  Access to information

Although the Constitution and Promotion of Access to Information
Act 2 of 2000 recognise the right of access to information,!'? there is no
(direct) legal obligation in the social security legislation on any spe-
cific organ of state to inform the public about their rights and obliga-
tions concerning social security, the available benefits and the quali-
fications for accessing those benefits. Because of the absence of such
an obligation, social security institutions have undertaken awareness
campaigns on a discretionary and piecemeal basis.!''® Without such
awareness, deserving potential beneficiaries cannot know about their
rights and how to enforce them. Thus, it is important that social se-
curity institutions be legally obliged to inform citizens of their rights
and obligations. They could do so by means of fact sheets, brochures
or awareness campaigns.

2.5.4  Legal and financial resources

Although the law provides ways and mechanisms through which indi-
viduals can challenge the legality of their exclusion from certain social
security schemes, ordinary people find it difficult to navigate through
the complex social security legislative framework. They need guidance
from experts, whose services require resources which are not readily
available to the poor. Alternatively, they could enlist the assistance of
non-governmental organisations such as the Legal Resource Centre
and paralegals. To this end, it is important that the social security
system is simplified and made more accessible to people and adminis-
trators alike. In addition, the mechanisms for resolving disputes and
complaints about social security should be made more accessible by
simplifying the procedures and providing legal aid to the indigent.!**
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2.6 Interim conclusion

As shown in the preceding discussion, the South African social se-
curity legislative framework is haphazard. It has to be systematised
and harmonised in one comprehensive Act. This is important because
it will avoid inconsistencies, improve administration of the social se-
curity system and, most importantly, contribute to the expansion of
access to social security.

3 INSTITUTIONAL AND ADMINISTRATIVE
FRAMEWORK

The institutions responsible for the administration of social security
in South Africa are divided between the government and the private
sector.!® The government is responsible for the administration of
both statutory social assistance and several social insurance schemes,
while private institutions are involved in the administration of pri-
vate social insurance schemes.!'® This section deals mainly with the
administration of social assistance and social insurance schemes by
the government.

3.1  Social assistance

3.1.1  The administration of social assistance by provincial governments

Before the establishment of the South African Social Security Agency
(SASSA),''" social assistance benefits were administered by the pro-
vincial departments responsible for social development!'® in each of
the nine provinces.!® These benefits were financed by the provincial
legislatures.'?® The responsibility for provincial governments to ad-
minister social assistance schemes arose from a proclamation by the
then State President'?! assigning the administration of (almost the
whole of) the Social Assistance Act 59 of 1992 to provincial govern-
ments. However, this proclamation was declared unconstitutional and
invalid by the Court in Mashavha v President of the Republic of South
Africa and Others.'?

Provincial departments are directly supervised and controlled by
specific ministries; they are staffed by civil servants who can be trans-
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ferred to other departments; and, since they are not incorporated, they

do not invest funds in their own name.!?

The administration of social assistance schemes in most provinces
was fraught with problems. Chief among them were the following:

1. The failure to observe the rules of administrative law: Some pro-
vincial departments responsible for the administration of social
assistance incurred substantial financial losses due to a string of
court cases'?* which found them responsible for the failure to ob-
serve the fundamental rules of administrative justice.'?®

2. Inefficiency: The levels of service rendered by some of the provincial
social services departments were appalling.'?¢ Staff were accused
of rude and abusive behaviour, lacking customer-service skills and
showing no serious commitment to their work.?” Applications for
grants also took inordinately long to be processed.'?®

3. Corruption and fraud: This is one of the most enduring problems
that has faced the administration of social assistance benefits. Any
beneficiaries who did not qualify were receiving the social grants
because of fraud and corruption. In some provinces there were re-
ported cases of officials receiving social assistance benefits on be-
half of deceased beneficiaries.!'?

4. Fragmentation of services: The fragmentation of services was not
a new problem because it had already been highlighted in 1997.13
Fragmentation of services has a negative effect on service deliv-
ery.13!

3.1.2  The administration of social assistance by the South African Social Secu-
rity Agency

SASSA, which became operational in 2006, is the institution currently
entrusted with the administration of the South African social assist-
ance programme.'? The national Department of Social Development
performs a regulatory role. It also sets the policy framework for who
qualifies for social assistance grants and the norms and standards for
social assistance grants administration.!3

As it is a creature of statute,'® SASSA is a juristic person. It is
headed by a Chief Executive Officer!®® who reports directly to the Min-
ister of Social Development.!3

SASSA is a relatively new institution. However, it has already tak-
en steps to eliminate the administrative problems referred to above.
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For example, SASSA reports that the turnaround for grant applica-
tions has been reduced: between April 2007 and March 2008 the East-
ern Cape reduced its average turnaround from 29 to 12 days, while the
Western Cape has already introduced a one-day turnaround for grant
applications in eight of the 16 local offices.’®” According to SASSA:

21 588 ineligible public servants [were] removed from the social
grants system; 7 195 of these public servants [were] prosecuted
and convicted; 1 948 private individuals [were] also prosecuted
and convicted; [and] 15 081 public servants signed acknowledge-
ment of debts totalling 83 million.'¢

Notwithstanding these notable achievements, some problems have
proved hard to eradicate.!® These include:

1.

Corruption and fraud: Corruption and fraud rank high among
the concerns of SASSA. There are reports that syndicates which
previously targeted provincial departments responsible for social
assistance have simply transferred their activities to SASSA.!40
The problem of corruption and fraud is compounded because the
finance department responsible for detecting social grant fraud has
“an alarming vacancy rate of 49.2% — out of 366 vacancies only 186
are filled”.1!

Litigation: Although not as many as during the pre-SASSA days,
law suits are still filed by potential social assistance beneficiaries
against SASSA.'*? There are also reports of unscrupulous lawyers
in some provinces (eg KwaZulu-Natal) who take advantage of the
situation.'® According to the Minister of Social Development, there
has been a decline in litigation by prospective beneficiaries.'** This
development is to be welcomed. On one hand, the mere fact that
cases are filed against SASSA to enforce social security entitle-
ments suggests that (some) prospective beneficiaries know their
rights.'*> On the other hand, litigation is costly for both the ben-
eficiaries and prospective beneficiaries of the social grants and the
state. This is because the money spent on litigation by the state
could be deployed to social assistance programmes. Moreover, poor
people do not have the resources to maintain law suits. It therefore
follows that litigation should as far as possible be avoided by im-
proving the efficiency and effectiveness of the social security sys-
tem.
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3. Poor levels of service: Inefficiency is still endemic in the administra-
tion of social assistance.'*® This is most pronounced in the former
Bantustans, where officials are particularly lacking in skills.!*’

4. Abuse of the social grant payment system by some of the service
providers: Some beneficiaries have been victims of the payment
system. The system whereby the social grants recipients are given
payslips which they cash at certain shops is the case in point. Some
shop owners have abused this system. For example, recent reports
have revealed that some shopkeepers in the Northwest Province
compel pensioners to spend part of their grant in their stores if they
wish them to cash their payslips.’*®* SASSA has to act promptly and
decisively against such service providers. In the past some provin-
cial departments took legal action against third parties contracted
to pay grants who violated their contractual obligations.*® These
third parties have an obligation to ensure the effective payment of
social grants to beneficiaries.'® If they fail in this obligation, they
should be fined.!*

3.2 Social insurance

Social insurance is chiefly administered by public institutions. Some
of these institutions were created by an Act of Parliament and are
directly supervised by the responsible ministry.’®® They include the
Road Accident Fund (RAF), the Compensation Fund and the Un-
employment Insurance Fund (UIF).’® These institutions are run as
though they are part of the conventional civil service structure.'® This
is unfortunate because these institutions require “a high degree of op-
erational flexibility”!® for them to discharge their functions effectively
and efficiently.

3.2.1  Operational direction

Social insurance schemes are administered by a commissioner or chief
executive officer (CEO), appointed by the applicable minister. They
report directly to the director-general of the relevant government
department. In addition, social insurance schemes have boards. The
role of these boards is normally spelled out in the laws that establish
them. For instance, the duties of the Unemployment Insurance Board
(UIB) are stipulated in the UIA. The UIB has a duty to advise the
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minister on unemployment insurance policy, policies arising out of the
application of the UIA, policies for minimising unemployment, and
the creation of schemes to alleviate the effects of unemployment.'® It
also has an obligation to make recommendations to the minister on
changes to legislation concerning unemployment policy or unemploy-
ment insurance policy.!®7

3.2.2  Administrative problems experienced by social security institutions

Although the South African social insurance system is one of the bet-
ter developed social insurance systems in Africa, there are several ad-
ministrative challenges that have to be addressed. These challenges
include:

1. Insolvency: Some of the social insurance schemes have recovered
their solvency, whereas others would have long been declared in-
solvent had they not been public entities. The UIF which was “tech-
nically insolvent” is now in the black. Likewise, the liabilities of the
RAF exceed its assets.' The National Treasury rightly conceded
that the RAF’s “accumulated deficit of R20.2 billion in 2006/07 is a
clear indication that further reforms are needed.”15°

2. Fraud and corruption: Most social insurance schemes are plagued
by problems such as fraud and corruption. The RAF is arguably the
worst affected.!®

3. Fragmented policy-making: As shown above, policy-making in the
social insurance sphere is fragmented, which is not conducive to
the development of a coherent policy framework.!¢!

3.3  Developing an integrated social security institutional and
administrative framework

3.3.1  The purpose of the South African Social Security Agency

The objects of SASSA are threefold: “to act, eventually, as the sole
agent that will ensure the efficient and effective management, admin-
istration and payment of social assistance; serve as an agent for the
prospective administration and payment of social security; and render
services relating to such payments.”*? The Taylor Committee envi-
sioned that SASSA would have the following functions:
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e to manage the non-contributory social assistance fund, including
budget determination and grant administration;

e to oversee all social insurance funds operating in South Africa;
and

e to serve as an intermediary between the general public and all ar-
eas of the social security system, including all relevant government
departments (for example, Home Affairs) or social assistance and
social insurance institutions (for example, UIF and COIDA).'%3

3.3.2  Advantages of an integrated agency

In light of the proposed functions, it could be argued that the Taylor
Committee envisaged that SASSA would be the hub of the social se-
curity system. However, SASSA is yet to incorporate social insurance
and intermediary services in its activities. This is the case despite the
use of the concept “social security” in the name of SASSA and in its
enabling statute, the South African Social Security Agency Act.'®* “So-
cial security”, as acknowledged by the Act,'®® encompasses both “social
assistance” and “social insurance”.'%

Entrusting SASSA with the overall responsibility of coordinating
and administrating the social security system in South Africa has
a number of advantages. First, this idea dovetails with the govern-
ment’s structurally differentiated but unified public sector approach
to service delivery.'®” Second, it “should significantly enhance overall
efficiency, effectiveness and service delivery to the poor.”'®® Third, it
will minimise the overall costs associated with the administration of
the social security system.!®® Fourth, the consolidation of the present
institutional and administrative capability (that is, by integrating cur-
rent capacities and human resources) will contribute to “higher lev-
els of operational management and standards in service delivery.”'™
Fifth, an integrated system will promote improved cooperation and
partnership between government departments involved in the provi-
sion of social security services.

It therefore follows that in its quest to develop an integrated in-
stitutional and administration framework in South Africa, the state
must make firm commitments to specified time frames and develop
SASSA into a one-stop shop as envisaged by the Taylor Committee.
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3.3.3  Some operational observations

The one-stop shop model presupposes that the front-desk or point-
of-contact personnel are fully conversant with all the services and/or
benefits on offer and have access to the database of all the schemes
administered. It is therefore crucial that SASSA develops comprehen-
sive and integrated databases and trains its employees so that they
have thorough knowledge of public relations and in-depth knowledge
of the social security system.!”™ One of the benefits of an integrated
database is fraud detection.'” It must be acknowledged that an inte-
grated database may pose threats to the right to privacy and violate
the principle of confidentiality.!”® However, this issue is adequately
covered in social security laws. For example, the UIA makes provision
for the maintenance of a database!™ as well as data protection.'™ In
addition, the South Africa Social Security Agency Act makes provision
for the security of confidential information held by SASSA. .17

It is important for the operational efficiency and accountability of
SASSA that employers and workers are represented on its board.'” As
the Taylor Committee recommended:

The existing social insurance funds require a reconsideration of
their governance structure to ensure operational efficiency. It is
recommended that new decentralised governance structures be
introduced for existing and future social insurance structures,
and that they ultimately report to the Social Security Board
(although policy responsibility for particular funds will remain
with designated ministers, e.g. the policy environment for the
Unemployment Insurance Fund will be determined by the Min-
ister of Labour.'™

4 SCOPE OF COVERAGE

This section deals specifically with the extent to which protection is
provided by the social security schemes or programmes. It spells out
which groups and categories of people qualify for social security ben-
efits and which do not. The discussion will focus on both social as-
sistance and social insurance. The unemployment insurance scheme
and employment injuries and diseases scheme are used to illustrate
certain points made in connection with access to social insurance. It
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should be noted that these schemes are employment-based public in-
surance schemes. At the end of this section are some thoughts on how
access to social security may be enhanced in South Africa.

4.1  Social assistance

Social assistance in South Africa is financed from the general govern-
ment revenues and is available to those who fail a means test and/or
meet certain age requirements.'”™ Social assistance grants are paid
to war veterans, certain categories of aged persons, persons with dis-
abilities and certain children. These grants are normally called: old
age grant, disability grant, war veterans’ grant, child support grant,
care dependency grant, foster child grant and grant-in-aid. Apart
from these grants, a social relief of distress may be payable to certain
qualifying individuals.

4.1.1  Territorial field of application

Access to social assistance benefits is uneven among provinces in
South Africa. As shown in Table 4, in June 2008 provinces such as
KwaZulu-Natal, the Eastern Cape and Limpopo had higher numbers
of social assistance recipients than other provinces. These disparities
can be traced back to the old South Africa. As pointed out earlier,
provinces such as the Eastern Cape and Limpopo were the most ne-
glected by the old regime. They still have enormous socio-economic
problems, including poverty, high levels of unemployment, poor in-
frastructure, and lack of skilled labour, which will take time to be
resolved completely.!®°

4.1.2  Beneficiaries

As a rule, entitlement to social assistance benefits, as provided for in
the Social Assistance Act, is restricted to citizens!®! and permanent
residents.'®? A non-citizen who is resident in South Africa may claim
a benefit under this Act if the country of his or her citizenship con-
cludes an agreement!®® with South Africa making provision for such
a claim.'® Although the Social Assistance Act does not expressly say
0, such a bilateral agreement could be based on reciprocity.'®® Alter-
natively, the agreement may provide for the financial arrangements
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necessary for the provision of such grants and how the states will re-
imburse each other.

4.1.3 Limited scope of coverage

Access to social assistance is limited in a number of ways. First, the
applicant must pass the means test. The major challenge with the
means test is that it has to be properly administered. If not, it could
dissuade people from accessing the social assistance benefits, discour-
age individuals from saving, and serve as a disincentive to work.!®
Thus, the Department of Social Development has proposed that the
“old age grant should be reconstituted from a means-tested social as-
sistance programme to a universal non-contributory benefit available
to all citizens and qualifying residents”.'®” Such a universal scheme
would extend to everyone “regardless of their employment status and
work history”.'® The National Treasury has acknowledged the prob-
lems associated with the means test. However, it has noted that the
costs of fully eliminating the means test would be very high. To deal
with this, it has proposed a phased adjustment of means test to nar-
row the gap between “the grant exclusion levels and the thresholds
applicable to personal income tax”.!®

Second, prospective beneficiaries have to comply with the age re-
quirement. For instance, a qualifying child must be under 14 years to
access the child support grant. This requirement effectively marginal-
ises indigent children above the age of 14 years.

There are, however, some positive developments concerning the
child support grant. It will be extended to children up to their fifteenth
birthday with effect from 1 January 2009.'%° This is a positive step to-
wards the ultimate goal of expanding the child support grant to all
children under 18, as was recommended by the Taylor Committee.!!

In terms of the old age grant, a female applicant must be at least
60 to qualify. Until recently, male applicants had to be older than 65
to qualify. The government will relax the age requirement for men in
phases: from 65 to 63 in 2008, from 63 to 61 in 2009 and from 61 to 60
by 2010.2 This reduction is part of the government’s quest to equal-
ise the eligibility requirements for both male and female applicants
for the old age grant. It comes after years of criticism of the sex and
gender based discrimination caused by this disparity and also a court
challenge whose judgment is yet to be delivered.'®?
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Another point is that the effect of the old age grant on the intended
beneficiaries is diluted because it is usually used for the welfare of the
entire family.'®* To resolve these problems, the Basic Income Grant,'%
“workfare” programmes ' or unemployment assistance!®” are neces-
sary because they cater for those needy unemployed individuals who
are currently excluded from the social assistance scheme. According-
ly, social security reforms must attempt to reinforce and encourage
labour market participation and not social security dependency.'*®

Social grants are more accessible in urban areas than in rural ar-
eas mainly because of the lack of infrastructure in the rural areas for
administering these grants. This invariably results in the exclusion
and marginalisation of those who do not have the means to travel to
urban areas to apply for the grants. The situation is exacerbated by
illiteracy and the lack of information in rural areas.’® To resolve this
problem, SASSA launched the Integrated Community Registrations
Outreach Programme (ICROP) which entails “the deployment of 40
mobile offices in the rural and deep rural areas of [South Africa]”.?%°
However, this is a temporary solution, and even so, it leads to “the de-
pletion of human resource capacity at local offices, as some of the ex-
isting staff members [are] deployed to mobile offices”.?°'A longer term
solution would be to establish permanent offices in rural areas and
employ more personnel to support the ICROP.

One of the main problems applicants for social grants face relates
to the prescribed documentation which must accompany their applica-
tions. Many applicants cannot access social grants because of delays
experienced when obtaining birth certificates and identity documents
from the Department of Home Affairs. To its credit, SASSA has, as
of 1 June 2008, accepted social grants applications from eligible in-
dividuals experiencing difficulties in obtaining the requisite identity
documents and birth certificates. This development is a result of the
High Court judgment in Alliance for Children’s Entitlement to Social
Security (ACESS) v Minister of Social Development,*? where the High
Court ordered the Minister of Social Development to implement regu-
lation 10(6) of the Regulations in terms of the Social Assistance Act,
2004 immediately.?*® This regulation empowers SASSA to accept al-
ternative proof of identification of the applicants for social grants. Al-
though this regulation may be abused by fraudsters, it will help many
South Africans who could not access the social grants because of the
lack of identity documents.
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4.1.4  Sustainability of the social assistance programme

The number of social assistance beneficiaries had grown from 3.6 mil-
lion beneficiaries in April 20012%* to 12.5 million beneficiaries by the
end of June 2008.2% In addition, the expenditure on social assistance
is predicted to rise to R75.3 billion in 2009.26 Although some com-
mentators have argued that the monetary value of each social grant
is low, %7 the social grants’ value increased consecutively on an annual
basis in the preceding years.?®® These statistics clearly demonstrate
that more people are now accessing the social grants, particularly
the old age grant, 2* in South Africa.?’The concomitant increase in
expenditure, however, raises the problem of the sustainability of the
social assistance scheme. To ensure sustainability, “a better balance
needs to be struck between fighting poverty through cash transfers,
and broad-based development and opportunities for the poor to par-
ticipate productively in the mainstream economy” !

Table 4: Number of grants by grant type and province, as at 30 June 2008

Province | Grant type
Care Child Foster | Disability | Older War Grant- | Total
dependency | support care persons veterans | in-aid
E. Cape 19274 | 1488704 | 90356 | 224877 | 425882 228 | 5938 | 2255259
Free 4164 457571 | 48326 114167 136 121 45 744 761138
State
Gauteng 12780 | 966876 | 58605 151109 | 279655 477 635| 1470137
Kwa 30640| 2122079 | 108 065 | 424224 | 468628 294 1 15159| 3169 089
Zulu-
Natal
Lim- 11912 1278162 | 49739 | 122472 359786 159 | 4379 1826609
popo
Mpuma- 5396 | 660385| 24990 84769 | 159650 69 865 936 124
langa
N. Cape 3628 183 767 | 15086 49374 57 550 72| 3061 312538
North 8474 637609 | 37680 | 100956 191 836 69| 1866 978 490
West
W. Cape 7 526 478706 | 28726 | 144893 176 363 443 | 7349 844 006
Total 103 794 | 8273 859 | 461573 | 1416841 | 2255471 185639996 | 12 553 390

Source: South African Social Security Agency Statistical Report on Social Grants:
Report 7 (30 June 2008) (South African Social Security Agency (2008)) 5.
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Table 5: Value of social grants by type of grant, July 1998 to April 2008

Type of grant Rand value of grants, per month, with effect from
Jul | Oct | Jul | Jul | Jul | Oct | Apr | Apr | Apr | Apr | Apr | Apr
‘98 1 ‘98 | ‘99 | ‘00 K ‘01 | ‘02 ‘03 | ‘04 | ‘05 ‘06 | ‘07 | ‘08
Older persons 490| 500| 520| 540 570| 640| 700| 740| 780| 820| 870, 940
War veterans 508 518 538| 558| 588| 658 718| 758| 798| 838 | 890 960
Disability 490| 500| 520| 540 570| 640| 700| 740| 780| 820| 870, 940
Grant-in-aid 90| 90| 94 100| 110 130| 150| 170| 180 820| 200| 210
Foster child 350| 360| 374| 390 410| 460| 500| 560| 590| 590| 620, 650
Care 490| 500| 520| 540| 570| 640| 700| 740 780| 180 870 940
dependency
Child support 100 100| 100| 100| 110, 140| 160 170| 180| 190| 200| 210/
220*

Sources: National Treasury of South Africa (2005: 55); National Treasury of South
Africa (2004: 72); Social Assistance Act 59 of 1992: Increase in respect of social
grants, GG 28672, 31 March 2006 and Social Assistance Act 13 of 2004: Increase
in respect of social grants, GG 30934, 1 April 2008.

Note: The old age grant, child support grant, disability grant and care dependency grant were
all increased by R20 pursuant to the Medium Term Budget Policy Statement of 21 October
2008.

*The child support grant was, prior to the Medium Term Budget Policy Statement, increased
by a further R10 on 1 October 2008 to R220.

4.2  Social insurance
4.2.1  Territorial field of application

The South African social insurance laws apply within the geographi-
cal borders of South Africa. For example, in Unemployment Insurance
Board v Dietriech,?'? a case decided under the previous Unemployment
Insurance Act, the Court held that a contributor who is unemployed
by reason of illness is not entitled to an illness allowance during the
time he or she is outside the Republic of South Africa.?'® However,
the unemployment insurance laws (UIA and UICA) could apply to the
benefit of non-citizens who are resident in South Africa, in terms of
the Unemployment Convention 2 of 1919.2!* This Convention requires
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member states to treat non-citizens on the same basis as citizens re-
garding access to unemployment insurance. Although South Africa
is a party to the Convention, it has not yet entered into bilateral or
multilateral agreements to facilitate the payment of unemployment
insurance to non-citizens of the contracting states.

The Compensation for Occupational Injuries and Diseases Act
does, however, make provision for compensation for accidents that
took place outside South Africa. COIDA applies to employees who
are ordinarily employed in South Africa but are employed outside the
country on a temporary basis by an employer who carries on business
chiefly in South Africa.?’® The employees must not be employed out-
side South Africa for a continuous period of more than 12 months un-
less the employee, employer and commissioner reach an agreement to
the contrary.?'® Compensation is awarded as if the accident occurred
in South Africa and is calculated on the basis of the earnings the em-
ployee would have received in South Africa.?'” An employee entitled
to compensation in terms of the COIDA and in terms of the law of the
country in which he or she was employed is free to choose the law un-
der which he or she institutes a claim. He or she may claim compensa-
tion under the COIDA or the law of the other country. Nevertheless,
he or she is required by law to give the commissioner written notice of
his or her decision.?!8

4.2.2  Personal field of application

The personal field of application of social insurance schemes is largely
regulated by individual social insurance laws. For instance, the UTA
and UICB do not apply to persons who enter South Africa for the pur-
pose of carrying out a contract of service, apprenticeship or learner-
ship, if there 1s a legal or a contractual requirement or any agreement
or undertaking that such persons must leave the country, or that such
persons be repatriated upon termination of the contract. At the same
time, COIDA permits an employer who carries on business chiefly
outside South Africa to make arrangements with the Compensation
Commissioner to cover their employees who are temporarily engaged
in work in South Africa.?’® After 12 months’ continuous employment
in South Africa, these employees are regarded as being ordinarily em-
ployed in South Africa.?°
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4.2.3  Main areas of concern

4.2.3.1 Limited scope of coverage

Social insurance schemes (such as the unemployment insurance

scheme and workers’ compensation scheme) cover individuals (and

their families) employed in the formal sector. Consequently, informal
sector workers, part-time workers, casual and temporary workers are
often excluded. In addition, these schemes are not consistent in their
coverage. For example, domestic workers are covered under the un-
employment insurance scheme but excluded from the workers’ com-
pensation scheme.

The following factors influence the extent of the coverage of social
insurance schemes:

1. Employer-employee relationship: Access to most social insurance
schemes (eg unemployment insurance) is often dependent on the
existence of an employer-employee relationship. One needs to be
an “employee” to be eligible for these schemes. Consequently, self-
employed people and independent workers, for example, are not
covered by most social insurance schemes.

2. Lack of compulsory affiliation: In South Africa there is no statutory
duty to belong to contributory schemes such as pensions and provi-
dent funds. This is unfortunate because “in the long run, individu-
als who could have financially secured themselves against old age
will eventually require state-provided old age social assistance”.?!
Consequently, the Taylor Committee recommended that “all people
employed in the formal sector (including all casual and part-time
workers) be required to contribute a prescribed minimum percent-
age of their income for retirement saving”.??2 The benefits of com-
pulsory contribution are two pronged:

First, where the financing of minimum anti-poverty pensions
relies on the revenue collected by the general pension scheme,
there must be no possibility for individuals to opt out to avoid
their share if supporting those on low incomes: the burden must
be equitably spread over a large non-poor population. Second,
and perhaps more important, is the fear that a large part of
the population are myopic. There is substantial evidence that,
left to themselves, many individuals will be too short-sighted to
save enough for their retirement and will become a burden on
the State when, given a push, they could have contributed suf-
ficiently for their retirement.???
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3. Restricted family concept: The notion of “family” in its narrowest
sense includes the father, the mother and the children.??* South
African social security laws (for example, the Unemployment In-
surance Act 63 of 2001) tend to use this nuclear conception of the
family.?? In Africa, the term “family” has a broader meaning. Ac-
cording to Isizoh:

It comprises a whole group of persons: the head of the family
with his wives and his children, and grandchildren, and also
his brothers and his sisters with their wives and children, his
nephews and nieces, in a word, all those persons who descend
from a common ancestor.??

This definition means that dependants of a deceased contributor
may be considered as part of the family of a contributor or an em-
ployee. However, most social insurance schemes in South Africa
only cover the immediate or nuclear family and exclude other de-
pendants.

4. Limited notion of work: The problem with the limited concept of
work has been summarised by Olivier and Mpedi as follows:

One of the major concerns regarding the definition of ‘work’ is
the inherent prejudice it carries towards women. Women perform
various forms of unpaid labour in order to sustain the house-
hold. However, these forms of labour are not recognised as ‘work’
for social security purposes. Some writers argue that the (social
security) value placed on the productive and reproductive roles
fulfilled by women should be increased. This will be possible only
once the formal economy recognises that reproductive and un-
paid work performed by women is also economic activity, albeit
in the ‘care economy’?*

4.2.3.2 (In)adequacy of benefits

The monetary value of the benefits provided under social insurance
schemes is generally low,??® mainly because the government set low
contribution rates.??® This was done because of meagre wages paid to
workers.?® To increase the benefits, the government would need to
increase the contribution rates. As Kaseke has argued:

Unrealistically low contribution rates often result in inadequate
benefits. The harsh economic climate also makes governments
reluctant to review the contribution rates not necessarily out of
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concern for the negative impact on disposable incomes but out of
consideration of possible political ramifications. Furthermore ...
the ceiling for insurable earnings is very low .... This is despite
the fact that a state of hyper inflation has been pushing up sala-
ries on a yearly basis. Consequently, the contributions will not
purchase any meaningful benefits and this is likely to condemn
many of the beneficiaries to a life of poverty.?*!

4.2.3.3 Duration of benefits

The benefits provided by some of the social insurance schemes are
available for a short period because they are premised on the assump-
tion that certain social risks they cover are transient. The South Afri-
can unemployment insurance scheme is a case in point.?*2 As Nattrass
and Seekings assert:

South Africa’s current welfare state regime is premised on the
belief that people need support through the state or market only
when too young or too old to work, or during brief periods of
unemployment (in between long periods of employment when
they are able to contribute to unemployment insurance). Simi-
lar assumptions in the advanced capitalist economies prior to
the 1970s were rooted in the fact that full employment could be
maintained, and the life cycle therefore took people from depend-
ence as children to secure employment, to dependence again
after retirement. Under apartheid, a similar situation was
maintained for white citizens through racial discrimination.
In contemporary South Africa, by contrast, many poor citizens
spend much of their adult lives outside of formal employment
(or formal “self-employment”). Most South Africans of working
age outside of formal employment have therefore not been sup-
ported by the state or market-based welfare systems. Many have
received limited earnings from casual employment and informal
sector activity.?*

4.3  Coverage: The way forward

4.3.1  Options for extending social security coverage

The people currently excluded from social insurance schemes belong
to different groups and categories (for example, unemployed youth,

informal sector workers, self-employed people and independent con-
tractors).?** The reasons for exclusion also vary. Some are excluded
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because of lack of skills or job opportunities others, for example, be-
cause of physical disability. Accordingly, a one-size-fits-all strategy
may not be appropriate. Instead, a multi-pronged approach using dif-
ferent social security strategies (for instance, social assistance and
social insurance) is required.

Social security must not only focus on compensation. Social secu-
rity schemes must endeavour to prevent social risks from occurring.?
However, social risks are not always preventable. In such a case, com-
pensation is necessary. Nevertheless, compensation must be linked to
or followed by measures to (re)integrate the social security beneficiar-
ies into the labour market. As Olivier has explained:

This implies that measures aimed at preventing human damage
(such as employment-creation policies; health and safety regu-
lation,; preventative health-care) and remedying or repairing
damage (e.g. re-skilling or re-training; labour market and social
integration) should be adopted as an integral part of the social
security system, alongside compensatory measures. In fact, one
could only speak of comprehensive coverage and true indemni-
fication, firstly — as part of social security — where reasonable
measures have been taken to prevent human damage or to keep
such damage to a minimum, secondly, where reasonable steps
have been put in place to repair such damage; and thirdly, where
reasonable compensation is provided if and to the extent that the
damage appears to be irreparable.?*

Regrettably, the prevention and reintegration measures are limited in

the South African social security system.?"

To improve the current social security measures,?® policy-mak-
ers need to establish special schemes that cater for specific needs of
identified groups or categories of excluded people. Such schemes could
include:

1. Social insurance-type schemes for, among others, the self-employed
and those employed in the informal sector.

2. Commercial insurance products targeted at specific categories of
the excluded people. These products should be tailored to suit the
social needs and the economic situation of the targeted group.

3. Welfare funds. This is an innovative way of extending social se-
curity to the marginalised (such as the unorganised sector) which
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evolved in India. These funds are largely financed by means of
earmarked tax levied on the production, sale or export of specified
goods. The fund is set up to cater for the needs of those employed
in the informal sector (eg self-employed artists). The welfare fund
model bypasses, to some extent, the difficulties associated with
the extension of “contribution-oriented” or “employer-liability-ori-
ented” social security schemes to the excluded, mainly because it
operates outside the employer-employee relationship.

In addition, the existing schemes should be expanded to accommodate
the excluded people. This could be done gradually, in the same way
as the government has extended the old age grant and child support
grant. In the case of the social assistance scheme, the eligibility age
could be adjusted to cover those currently excluded. As regards social
insurance, one way of integrating excluded groups, such as the self-
employed and informal sector workers, into existing social insurance
schemes is by introducing voluntary participation (as has been done
in such developing countries as Belize and Seychelles). According to
Beattie, voluntary coverage may be done through

subsidization of individual contributions, through tax conces-
sions or matching contributions; support for voluntary schemes,
e.g. provision of training for administrators, help with set-up
costs, etc, creation of legislative and regulatory framework with-
in which such schemes may operate.?*

However, the meagre income of many self-employed people and infor-
mal sector workers may make it impossible for them to contribute to
voluntary social insurance schemes. One way of dealing with this may
be to require voluntary (the self-employed or informal sector) contrib-
utors to contribute a portion of the employee’s monthly income (eg
1% of the self-employed person’s or informal sector worker’s income
in the case of the unemployment insurance scheme). Alternatively,
voluntary contributors may be obliged to contribute the employee’s
and employer’s portions of the premium: for instance, in the case of
unemployment insurance schemes, 2% of the self-employed person’s
income may be declared the premium. This option may not appeal to
self-employed people and informal sector workers with low incomes.
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4.3.2  Extra-territorialisation of social security laws

As pointed out above, the South African social security laws are large-
ly applicable within the South African borders. This may have nega-
tive consequences for South Africans residing or posted abroad, par-
ticularly in other African countries. The increasing economic presence
of South African business in other African countries, where more and
more South Africans work, makes the extra-territorialisation of social
security laws a pressing matter. The South African social insurance
laws should be amended to extend social security coverage against
risks such as sickness, maternity, invalidity, old age, employment
injury and occupational diseases to South African workers posted
abroad, irrespective of whether their stay is temporary or permanent.
The question remains whether, in light of the under-developed or un-
developed state of social security systems in other developing coun-
tries (particularly on the African continent), the South African social
security laws can successfully be made applicable in these countries.
This is not a serious problem because the application of national so-
cial security laws abroad could be achieved unilaterally. In this case
the South African laws would operate without reference to the lex loci
laboris (legislation of the place of employment).

At bilateral level, the few known social security agreements that
South Africa has entered into have not yielded any satisfactory re-
sults. The labour agreements entered into by South Africa and its
neighbours are examples of this. These agreements often made provi-
sion for the awarding of compensation for occupational injuries and
diseases. Article XXII of the Agreement between the Government of the
Republic of South Africa and the Government of the Republic of Por-
tugal made provision for remittance of workers’ compensation to the
Mozambican government, which would in turn pay the worker con-
cerned. This arrangement has, over the years, proved to be flawed.2*
In Mozambique, for example, it has been reported that workers often
did not receive their workers’ compensation despite the remittal of
the funds.?*! There are also instances in which the amounts paid to
workers were lower than those remitted.?*? A variety of other difficul-
ties in obtaining compensation for migrants has been documented.
These problems include: delayed payments, difficulties in establishing
a causal link between an injury or illness and a worker’s employment
and difficulty in determining how benefits are calculated.**?
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5 ADJUDICATION AND ENFORCEMENT

Adjudication and enforcement mechanisms are a fundamental com-
ponent of any social security system. This is mainly because social se-
curity institutions (public or private) play an important role in ascer-
taining whether an individual should access social security benefits
under their jurisdiction or not. In fulfilling this task they are guided
by laws (particularly social security laws) and rules and regulations
which provide broad discretion. Some administrators succumb to cor-
ruption and fraud. As a result, challenges to the decisions made by
the administrators are unavoidable. Adjudication institutions, moni-
toring and enforcement mechanisms have been created to deal with
such challenges. Without them, people aggrieved at the system or par-
ticular decisions would not able to enforce their social security rights;
corruption and fraud could increase, which might lead to severe fi-
nancial ruin and, as a consequence, the collapse of the whole security
system.

In this section of the paper adjudication and enforcement mecha-
nisms in the South African social security system are discussed.

5.1  Constitutional guarantees

The Constitution protects several rights which are directly relevant
to the enforcement of the right to social security. These include the
right of access to information,?** the right of access to courts, the right
to enforce rights,?*® and the rights of arrested, detained and accused
persons.?*® The Constitution provides every person with a right of ac-
cess to any information held by the state and any information held by
another person required for the exercise or protection of any rights.?*’
In addition, the Constitution recognises the right to have any dispute
that can be resolved by the application of law to be decided in a fair
public hearing before a court or, where appropriate, another independ-
ent and impartial tribunal or forum.**® Every person has the right
to approach a competent court to enforce and protect their rights as
entrenched in the Bill of Rights whenever they are violated or threat-
ened.?*?

The following persons may approach a court: anyone acting in their
own interest; anyone acting on behalf of another person who cannot
act in their own name; anyone acting in the public interest; and an
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association acting in the interest of its members.?”® Furthermore, the
Constitution also recognises the right to a fair trial.?®! This right is
relevant to social security adjudication and enforcement when admin-
istrators or members of the public are accused of crimes related to
social security.??

5.2 Adjudication and enforcement procedures and institutions

The institutions that can be approached to enforce social security
rights and/or duties include the following: Courts — Constitutional
Court, High Court, Labour Courts and Magistrates Courts;*?® Boards
— Special Pensions Board, Special Pensions Review Board and Ap-
peals Committee of the Unemployment Insurance Board; Tribunals
— Pensions Fund Adjudicator and Independent Tribunal in terms of
the Social Assistance Act; Offices — Public Protector and Auditor Gen-
eral;*®* and Commissions — Commission for Conciliation, Mediation
and Arbitration, and the South African Human Rights Commission.

5.3  The Social Assistance Tribunal

Complaints regarding social security can now be lodged with the So-
cial Assistance Tribunal. Any individual or group of individuals ag-
grieved by any decision of the SASSA can register such a complaint.
The tribunal commenced with its work on 15 May 2008 when the ini-
tial members*® were appointed.?*® This was long overdue.?”

Before the establishment of this tribunal, many commentators ar-
gued for a uniform enforcement mechanism for social security. For
example, the Taylor Committee proposed that:

a uniform adjudication system be established to deal conclusive-
ly with all social security claims. It should, in the first instance,
involve an independent internal review or appeal institution. It
should, in the second place, involve a court (which could be a
specialised court) which has the power to finally adjudicate all
social security matters, and that this court has the power to de-
termine cases on the basis of law and fairness. The jurisdiction
of this court should cover all social security claims.?*®

However, this tribunal has not been established properly. It has been
created pursuant to subsidiary legislation instead of the Social Assist-
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ance Act itself.?® Normally, tribunals in South Africa are regulated by
statute.?® For example, sections 30B-30X of the Pensions Funds Act
24 of 1956 provide for the office of the pension funds adjudicator.?%
It is, therefore, recommended that a chapter be incorporated in the
Social Assistance Act to provide for the establishment, composition,
jurisdiction, procedures and remedies of the tribunal.

Social security tribunals have their pros and cons. According to
Nyenti:

The system of adjudication through independent tribunals sepa-
rates the administration of social security appeals from the sys-
tem of court-based justice whilst still maintaining the judicial
gravity of courts through legal expertise and the right of final
appeal to courts. Criticisms about tribunals centre on the fear
that they may provide a lower standard of justice than the courts
because they are not required to apply the rules of evidence and
there is a reduced use of representation and adversarial proce-
dures. Tribunal members may have less expertise than judges
and magistrates, and the high volume and fast turnover of mat-
ters may limit the amount of consideration given to each case.
The appointment of tribunal members for limited terms may re-
duce the independence of tribunal members from the executive
arm of government.?5?

6 CONCLUSION AND RECOMMENDATIONS

The broad picture that emerges from this paper is that South Africa
has a fairly evolved system of social security for a developing country.
Even so, its social security provisioning endeavours are inadequate
considering the worsening socio-economic challenges such as poverty
and inequality, HIV/AIDS and unemployment. A closer examination
of specific components of the social security system leads one to the
conclusion that it needs an urgent overhaul. Unless this is done, pov-
erty will remain intractable and many will continue to have no access
to socio-economic rights in South Africa.

As this paper has shown, those reforming the social security sys-
tem will need to consider:
1. The Constitution of South Africa is the supreme law of the land.

Not only does it recognise the rule of law, it also entrenches certain

constitutional values and a range of socio-economic rights. These
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values and rights must underpin all measures aimed at providing
and transforming social security in this country.

2. Social security strategies (in respect of both social assistance and
social insurance) should go beyond compensation. Accordingly,
they must provide for both preventative and remedial measures.

3. Informal social security and indirect social security should form an
integral part of social security.

4. Reform efforts must be made with the overall aim of progressively
realising the right to social security. This means that, on the one
hand, social security should be extended to more people and, on
the other hand, the level of individual benefit from social security
measures should also be increased.

6.1 Recommendations

6.1.1 Law reform

The legislation governing social security in South Africa is haphazard
and scattered in a number of Acts. These laws have been enacted,
amended and, in some instances, repealed over the years in an unsys-
tematic manner. As a result, there is great uncertainty as to which
laws or regulations are actually applicable in a given case. To address
this problem, this paper makes the following recommendations:

1. The South African social security laws need to be systematised un-
der one comprehensive Act.

2. The law must specifically oblige social security institutions to raise
people’s awareness about social security laws and procedures for
claiming benefits and enforcing their rights.

3. The law must make provision for legal assistance for poor people
who want to enforce their social security rights.

6.1.2 Institutional reform

To address the problems of poor service, fraud and corruption current-
ly facing the South African administrative framework for social secu-
rity, this paper recommends that SASSA be developed into a one-stop
shop, as was proposed by the Taylor Committee. This would ensure
coordination and cooperation of all state organs and other stakehold-
ers involved in the provision of social security. The establishment of
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SASSA is a step in this direction. However, the state must make firm
commitments with specified time frames to develop SASSA into a one-
stop shop. Meanwhile, SASSA should prepare by training staff and
consolidating the databases of all social security networks.

6.1.3 Coverage

To improve access to social security, a number of new schemes that
will cater for the specific needs of identified groups or categories of
excluded people need to be introduced. These include social insurance-
type schemes to provide for, among others, the self-employed and
those in the informal sector, commercial insurance products targeting
specific categories of excluded people; and the welfare fund to cater for
the needs of informal sector employees.

Excluded people should be brought into existing schemes as well
as the new programmes. Provision should also be made for social se-
curity for South African citizens living abroad.

6.1.4  Adjudication and enforcement

There is no clear procedure or mechanism for enforcing social security
rights. Consequently, complainants follow different routes, which lead
to a lack of uniformity in the adjudication and enforcement of these
rights.?%® To remedy this problem, a uniform adjudication system is
needed which would serve as a first stop before judicial remedies.
Such a mechanism would provide for an independent internal review
or appeal institution. The advantages are that it would be cheap, fast
and more convenient to most beneficiaries and potential beneficiaries
of social security, the majority of whom are poor and illiterate.

The recently established Social Assistance Tribunal will signifi-
cantly improve compliance with the laws on social security by the
state. However, this tribunal must be regulated by statute. The Social
Assistance Act should be amended to make provision for such things
as the composition of the tribunal, tenure of its officers, and its proce-
dure and remedies.
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The Committee of Inquiry into a Comprehensive System of
Social Security for South Africa [Taylor Committee] (2002a:

15) explains the meaning of “poverty” as follows: “Poverty is
usually defined either in absolute or relative terms. In absolute
terms, poverty reflects an inability to afford an adequate stand-
ard of consumption. In this event, one would use a poverty line,
reflecting an income level sufficient to afford adequate con-
sumption, as a point to determine who is poor and who is not.
This definition overlooks the distribution of resources in society
that often underpins absolute poverty. Thus “relative poverty”
refers to the individual’s or group’s lack of resources when com-
pared to that of other members of that society.”

According to the Taylor Committee (2002a: 16): “Inequality
refers to the unequal benefits or opportunities for individuals
or groups within a society. Inequality applies both to economic
and social aspects, and to conditions of opportunity and out-
come. Social class, gender, ethnicity, and locality generally
influence inequality.”

Two definitions of unemployment are identifiable, namely the
narrow (or official) definition of unemployment and the expand-
ed definition of unemployment. Statistics South Africa (Statis-
tics South Africa Labour Force Survey: September 2007 (2007
Statistics South Africa) xxiv) describes the narrow definition of
unemployment (sometimes referred to as the strict or official
definition of unemployment) as involving a condition (being
without employment), an attitude (a desire for employment)
and an activity (searching for employment). In accordance with
the narrow definition, the “unemployed” are described as those
people within the economically active population who did not
work during the seven days prior to the interview; want to
work and are available for work within two weeks of the inter-
view; and have taken active steps to look for work or to start
some form of self-employment in the four weeks prior to the
interview. The expanded definition of unemployment, unlike
the narrow definition, excludes the criterion that an unem-
ployed person must have taken active steps to look for work or
to start some form of self-employment in the four weeks prior
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to the interview. Accordingly, the expanded definition includes
the so-called discouraged work-seekers.

Frye (2006: 1).

See Mubangizi and Mubangizi (2005: 278); Noyoo (2004: 362-
363) and Woolard (2002).

Hoogeveen and Ozler (2006: 59); Frye (2006: 1) and May
(1998).

See generally Triegaardt (2006).

White Paper for Social Welfare GG 18166 of 8 August 1997,
Chapter 1.

Triegaardt (2006).

Mpedi (2004a: 248).

South Africa’s unemployment is structural and systemic in
nature.

Statistics South Africa (2007: ii).

Official unemployment rate by province, September 2007:
Western Cape (17.0%); Eastern Cape (23.1%); Northern Cape
(25.7%); Free State (24.3%); KwaZulu-Natal (29.1%); North
West (24.1%); Gauteng (19.5%); Mpumalanga (22.9%) and
Limpopo (27.3%) (Statistics South Africa Labour Force Survey:
September 2007 (Statistics South Africa (2007)) xvii).

There were ten Bantustan-Homelands in South Africa:
Bophuthatswana, Ciskei, Gazankulu, KaNgwane, KwaNde-
bele, KwaZulu, Lebowa, QwaQwa, Transkei and Venda. These
homelands were established as quasi-sovereign nations under
the 1951 Bantu Authorities Act.

See generally Lahiff (1997).

Statistics South Africa (2007: xviii).

The term “youth”, in line with the standard ILO definition,
“comprises the age-group between fifteen and twenty-four
inclusive”. See O’Higgins (1997: 1).

Booysen and Bachmann (2002).

See, for example, International Labour Office (2000a: 5-7).
See, for example, Deininger (2002).

International Labour Office (2000b: 9).

See Cohen “Poverty and HIV/AIDS in Sub-Saharan Africa”
UNDP Issue Paper No 27. Available at http://www.undp.
org/hiv/publications/issues/english/issue27e.html (accessed: 28
October 2008).
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See, generally, Valodia (2001) and Valodia (2000).

Dekker (2001: 250).

See Lund and Sarvinas (2000: 4).

See International Labour Office (2001: 25).

See, for example, Van Rensburg and Lamarche (2005: 209-
212); Olivier (2003: 24-29) and Olivier and Smit (2002: para
15-16).

Olivier and Mpedi (2008: 1).

International Labour Organization (2000: 29).

M Olivier and G Mpedi “Access to social security” in A Govind-
jee and P Vrancken (eds) Introduction to Human Rights (forth-
coming, LexisNexis).

Midgley (1996: 3).

Dixon (1999: 4)

Taylor Committee (2002a: 36).

Dixon (1999: 6).

1bid.

Taylor Committee (2002a: 36). Although the Taylor Commit-
tee’s definition includes private schemes, in this study particu-
lar attention is paid to public schemes.

Dixon (1999: 6).

1bid.

1bid.

1bid.

See, for example, Jenkins (1993: 4).

Asian Development Bank (2008).

See, for example, United Nations (2000).

Ibid 41.

Mpedi (2003: 537).

See, for further reading on the concept, Olivier et al (2004a).
See H Gsanger “Linking informal and formal social security
systems”. Available at http://www.inwent.org/ef-texte/social/
gsaenger.htm (accessed: 28 October 2008).

Ross and Zacher explain the concept “social legislation” as
follows: “Social legislation is law which is characterised by its
socio-political aim. In this connection, “socio-political” means in
particular: the assurance of a life of human dignity for every-
one, the reduction of differing levels of material conditions and
the relief or control of economically determined dependence.
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However, this concept of social legislation is vague and, in
individual cases, doubt remains as to the legal areas it covers.
The key area social legislation is social security law. Modern
thinking identifies social legislation in the main as the right
to social benefits, services and payment in kind, granted by
the state and local authorities, as well as those responsible for
social insurance” (italics in the original). See Ross and Zacher
(1982: 9).

See the Preamble, sections 1(c) and 2 of the Constitution.

See, for further reading, about the notion of constitutional
supremacy, Limbach (2001).

See, for further reading, about the concept of parliamentary
sovereignty, Cowen (1952); Cowen (1953) and Gray (1953).
Cockrell (1997: 513).

Corder (1994: 526).

Section 2 of the Constitution.

Section 1(c) of the Constitution. De Waal et al (2001: 14-15)
explain the value of the “rule of law” as follows: “The rule of
law ... means the value-neutral principle of legality. It also has
implications for the content of law and government conduct. In
this regard it has both procedural and substantive components.
The procedural component forbids arbitrary decision-making
.... The substantive component dictates that the government
must respect the individual’s basic rights. It is not clear what
kinds of basic rights will qualify for protection under the rule
of law.” See Pharmaceutical Manufacturers Association of
South Africa: In re: ex parte President of the Republic of South
Africa 2000 (2) SA 674 (CC) para 85 and Chief Lesapo v North
West Agricultural Bank 2000 (1) SA 409 (CC). See also Hahlo
and Maisels (1966) and Chanock (1987: 271).

Section 1 of the Constitution.

Chaskalson (2002: 7).

Olivier (2003: 61).

Government of the Republic of South Africa v Grootboom 2000
(11) BCLR 1169 (CC) para 23.

See, for example, section 195(1) of the Constitution.

Chapter 2 of the Constitution.

Section 7(1) of the Constitution.

Section 7(2) of the Constitution.
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Section 8(1) of the Constitution. The Constitution (section 239)
defines an “organ of state” as: “(a) any department of state or
administration in the national, provincial or local sphere of
government; or (b) any other functionary or institution — exer-
cising a power or performing a function in terms of the Consti-
tution or a provincial constitution; or (ii) performing a public
power or performing a public function in terms of any legisla-
tion, but does not include a court or a judicial officer.”

Section 8(2) of the Constitution.

See section 38 of the Constitution. See De Vos (1997) and De
Vos (1995). Also see, for a discussion on who may approach a
court in the Constitution, Ferreira v Levin 1996 (1) BCLR 1
(CO).

Section 9 of the Constitution.

Section 11 of the Constitution. See S v Makwanyane 1995 (3)
SA 391 (CC), 1995 (6) BCLR 665 (CC). Also see De Waal (2001:
238-245).

Section 10 of the Constitution. See Chaskalson (2000); De Waal
(2001: 230-237) and Davis (1997: 70).

Section 27(1)(c) of the Constitution.

Section 26 of the Constitution.

Section 28(1) of the Constitution.

Section 27(1) of the Constitution.

Section 27(1) of the Constitution.

Section 33 of the Constitution.

See section 36 of the Constitution.

See, for example, Khosa v Minister of Social Development;
Mahlaule v Minister of Social Development 2004 (6) BCLR
569 (CC); Du Plessis v Road Accident Fund [2003] JOL 11582
(SCA), Satchwell v The President of the Republic of South
Africa 2002 (6) SA 1 (CC), Langemaat v Minister of Safety and
Security 1998 (3) SA 312 (T), Martin v Beka Provident Fund
[2000] 2 BPLR 196 (PFA) and Muir v Mutual & Federal Pen-
sion Fund [2002] 9 BPLR 3864 (PFA).

See, for example, Bacela v MEC for Welfare (Eastern Cape
Provincial Government) [1998] 1 All SA 525 (E); Permanent
Secretary, Department of Welfare, Eastern Cape Provincial
Government v Ngxuza 2001 (4) SA 1184 (SCA); Maluleke v
MEC, Health and Welfare, Northern Province 1994 (4) SA 367
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(T); Rangani v Superintendent General, Department of Health
and Welfare, Northern Province 1999 (4) SA 385 (T); Mpofu v
Member of the Executive Committee for the Department of Wel-
fare and Development in Gauteng Provincial Government (case
no 2848/99, WLD, 18 February 2000) and Bushula v Perma-
nent Secretary, Department of Welfare, Eastern Cape 2000 (2)
SA 849 (E).

See, for example, Minister of Health v Treatment Action Cam-
paign 2002 (10) BCLR 1033 (CC) and Government of the Re-
public of South Africa v Grootboom 2000 (11) BCLR 1169 (CC).
The Court has — on a number of occasions — made reference to
international instruments in its judgments. See, for example,
S v Makwanyane 1995 (3) SA 391 (CC), 1995 (6) BCLR 665
(CC) (constitutionality of death penalty), S v Williams 1995

(5) SACR 125 (CC) (constitutionality of corporal punishment),
Coetzee v Government of the Republic of South Africa 1995 (4)
SA 631 (CC) (constitutionality of imprisonment for judgment
debts), S v Rens 1996 (1) SA 1218 (CC) (right of appeal), Ex
Parte Gauteng v Provincial Legislature In re Dispute concern-
ing the Constitutionality of Certain Provisions of the Gauteng
School Education Bill of 1995 1996 (3) SA 42 (C) (language and
religious rights of minorities) and Government of the Republic
of South Africa v Grootboom 2000 (11) BCLR 1169 (CC) (access
to housing).

In addition to section 39(1)(b), section 233 of the Constitution
directs every court, when interpreting any legislation, to prefer
any reasonable interpretation of the legislation that is consist-
ent with international law over any alternative interpreta-
tion that is inconsistent with international law. Customary
international law is, in terms of section 232 of the Constitu-
tion, applicable in South Africa unless it is inconsistent with
the Constitution or an Act of Parliament. For further reading,
see Van Rensburg and Malan (2001a: 74-87); Van Rensburg
(2001b: 114); Dugard (1997); Devine (1995) and Dugard (1994).
Section 39(1)(c) of the Constitution.

See, for example, S v Makwanyane 1995 (3) SA 391 (CC), 1995
6) BCLR 665 (CC).

Park-Ross v Director, Office of Serious Economic Offences 1995
(2) SA 148 (CC) at 160.
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13 of 2004.

Preamble of the South African Social Assistance Act. Also see
section 3 of the Social Assistance Act.

9 of 2004. The South African Social Security Agency Act was
enacted to “provide for the establishment of the South African
Social Security Agency as an agent for the administration and
payment of social assistance; to provide for the prospective
administration and payment of social security by the Agency
and the provision of services related thereto” (Preamble of the
South African Social Security Agency Act. Also see section 3 of
the South African Social Security Agency Act).

See, for instance, Regulations in terms of the Social Assistance
Act 13 of 2004 GG 27316, 22 February 2005.

See, for example, Social Assistance Act (69/1992): Increase in
respect of social grants GG 28672, 31 March 2006 and Social
Assistance Act 13 of 2004: Increase in respect of social grants
GG 30934, 1 April 2008.

Preamble of the Social Assistance Act.

By the Public Service Amendment Act 30 of 2007 and Social
Assistance Amendment Act 6 of 2008.

84 of 1976.

Preamble of the Military Pensions Act.

69 of 1996.

Preamble of the Special Pensions Act.

130 of 1993.

Preamble of the COIDA.

63 of 2001. By 7 February 2007, the UIA had been amended
three times since coming into force on 1 April 2002.

4 of 2002.

Preamble and section 2 of the UIA.

Preamble and section 2 of the UICA.

24 of 1956.

131 of 1998.

Preamble of the Medical Schemes Act.

56 of 1996.

Preamble of the Road Accident Fund Act. Also see section 3 of
the Road Accident Fund Act.

See the preambles of the Social Assistance Act and the South
African Social Security Agency Act which acknowledge the
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constitutional duty imposed on the state to provide access to
social security, including social assistance (section 27(1)(c) of
the Constitution).

108 See section 27(1)(c) and section 27(2) of the Constitution.

109 Ibid.

110 2008 (7) BCLR 734 (D) para 11.

111 Khosa v Minister of Social Development; Mahlaule v Minister of
Social Development 2004 (6) BCLR 569 (CC).

112 Section 32 of the Constitution and the Promotion of Access to
Information Act 2 of 2000. For further reading on the Promo-
tion of Access to Information Act, see Currie and Klaaren
(2002).

113 Schulte (2008: 117).

114 See Mpedi et al (2003: 128).

115 It must be noted, however, that the “informal welfare sector”
also plays some role in social security. See item 2 in chapter 3
of the White Paper for Social Welfare (GN 1108 in GG 18166 of
8 August 1997).

116 For example, medical aid schemes and retirement schemes.

117 The South African Social Security Agency (SASSA) was estab-
lished in terms of the South African Social Security Agency Act
9 of 2004.

118 See Mpedi and Kuppan (2004: 228).

119 Eastern Cape, Free State, Gauteng, KwaZulu-Natal, Limpopo,
Mpumalanga, North West, Northern Cape and Western Cape.

120 Section 2 of the Social Assistance Act 59 of 1992. This act has
been repealed by section 33 of the Social Assistance of Act 13 of
2004.

121 GG 16992 of 23 February 1996.

122 2004 (12) BCLR 1243 (CC).

123 Instead, funds are usually invested on their behalf in the name
of the Treasury (thereby giving the Treasury strong influence
over investment and supply of funds to government). See Sylva
(1989: 43-44).

124 See, for instance, C Rickard “Attorney makes a million from
welfare department’s blunders” Sunday Times 27 August 2000.
Available at http://www.sundaytimes.co.za/2000/08/27/politics/
pol12.htm (accessed: 28 October 2008).

125 See Bacela v MEC for Welfare (Eastern Cape Provincial Gov-
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Executive Committee for the Department of Welfare and De-
velopment in Gauteng Provincial Government (case 2848/99,
WLD, 18 February 2000); Boshula v Permanent Secretary,
Department of Welfare, Eastern Cape 2000 (2) SA 849 (E) and
Ngxuza and others v Secretary, Department of Welfare, East-
ern Cape Provincial Government and Another 2000 (12) BCLR
1322 (E).

Mpedi (2004b: 67).

Ibid.

Report of the Ministerial Committee on Abuse, Neglect and IlI-
treatment of Older Persons. See Mothers and Fathers of the Na-
tion: The Forgotten People Report of the Ministerial Committee
on Abuse, Neglect and Ill-Treatment if Older Persons (2001)
Vol. 2. Available at http://www.polity.org.za/govdocs/reports/
welfarte/2001/elderprov.htm (accessed: 28 October 2008). This
problem has been noted by judges in a number of cases. See,
for example, Ngxuza v Permanent Secretary for Welfare 2002
(1) SA 609 (E) (at 1194G-1195A); Vumazonke v MEC for Social
Development, Eastern Cape, and three similar cases 2005 (6)
SA 229 (SE) (para 18); and Jayiya v MEC for Welfare 2004 (2)
SA 611 (SCA) (para 18), where the Court referred to “the lazi-
ness and incompetence which is at the root of the malaise in
the Eastern Cape Department of Welfare”.

South African Human Rights Commission (2004: 30).

See the White Paper for Social Welfare.

See Mpedi (2004b: 68).

See sections 3 and 4 of the South African Social Security
Agency Act and the Memorandum on the Objects of the South
African Social Security Agency Bill B51B — 2003.

National Treasury of South Africa (2008: 48).

South African Social Security Agency Act 9 of 2004.

Section 5 of the South African Social Security Agency.

Section 6 of the South African Social Security Agency.

South African Social Security Agency (2008a: 18).

South African Social Security Agency (2008b).
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139 In the Cele case (paras 16-17), the Court remarked that “the
administrative problems that previously existed at provincial
level have now been transferred to SASSA at national level.
Sadly an examination of the written argument in Mashavha v
President of the Republic of South Africa and Others 2004 (3)
BCLR 292 (T) reveals that this was predicted.”

140 “SASSA ‘has not stopped fraud™ News24, 27 March 2008.
Available at http://www.news24.com (accessed: 28 October
2008).

141 Semple (2008).

142 See, for example, Motsage v The Chief Executive Officer of the
South African Social Security Agency (case no 1026/08) [2008]
ZANWHC 27 (28 August 2008). It should be noted that most of
these cases are “hangovers from the former regime” (Cele case
para 26).

143 Parliamentary Monitoring Group (2008). Also see Cele case
paras 12-14.

144 Skweyiya (2007).

145 For example, the fundamental right of access to courts (section
34 of the Constitution).

146 Parliamentary Monitoring Group (2008).

147 Ibid.

148 M Magome “Some shopkeepers rip off pensioners” Pretoria
News 3 September 2008, 5.

149 See Cash Paymaster Services (Eastern Cape) (Pty) Ltd v MEC
responsible for Social Development [2007] JOL 20403 (Tk)
where the court upheld an order to the effect that Cash Pay-
master Services (Eastern Cape) (Pty) Ltd “be interdicted and
restrained from: 1.1. using or allowing the pay-points of the
Eastern Cape Department of Social Development ... to be
used by money-lenders or other vendors ... and 1.2. deducting
amounts of money from beneficiaries’ social grant payments at
the pay-point(s)”. The court held that it “is in the public inter-
est that the political head of the department responsible for the
social welfare of the poor and the people in need act on their
behalf when their right to social assistance has been infringed
.... The beneficiaries had a right to social assistance. Their
application for social assistance was approved. The Depart-
ment of Social Development was obliged to pay the full amount
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approved to them. The actual payment was sourced out to the
appellant. The sourcing out to the appellant did not affect the
right beneficiaries had to be paid the full amount. Any deduc-
tion from the full amount amounts to an infringement of the
right of the beneficiary.”

Section 4(3) of the South African Social Security Agency Act.
1bid.

The UIF is answerable to the Department of Labour; the Com-
pensation Fund to the Department of Labour; and the RAF to
the Department of Transport.

The UIF was established by the Unemployment Insurance Act,
the Compensation Fund by the Compensation for Occupational
Injuries and Diseases Act and the RAF by the Road Accident
Fund Act.

Taylor Committee (2002a: 121).

1bid.

Section 48(1)(a) of the UIA.

Section 48(1)(b) of the UIA.

According to the UIF Annual Report, the UIF had an accumu-
lated surplus of R15 430 million as at 31 March 2008 (Depart-
ment of Labour (2008: 15)).

National Treasury of South Africa (2008: 99).

See, for example, The Report of the Road Accident Fund Com-
mission 2002. Available at http://www.raf.co.za (accessed: 28
October 2008).

Taylor Committee (2002b: 492).

Section 3 of the South African Social Security Agency Act. Also
see the Preamble of the South African Social Security Agency
Act.

Taylor Committee (2002b: 503).

See section 2(1) of the South African Social Security Agency
Act.

Section 1 of the South African Social Security Agency Act.
Social insurance, as defined by section 1 of the South African
Social Security Agency Act, means “contribution based benefit
payments aimed at income maintenance”.

Taylor Committee (2002b: 500).

1bid.

1bid.
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170 Ibid.

171 Olivier (2008: 199).

172 This is self-evident from the following report by SASSA: “A
Memorandum of Understanding (MoU) was signed with the
Unemployment Insurance Fund (UIF). The MoU focused on
data exchange in order to identify beneficiaries who were
receiving grants unlawfully. Data interrogation between Social
Security Pension System (SOCPEN) and other institutions like
Government Employment Pension Fund (GEPF) and Personnel
and Salary System (PERSAL) were conducted and a number
of illegal beneficiaries were identified and removed from the
system” (South African Social Security Agency (2007: 31)).

173 On the protection of personal privacy and of fundamental free-
doms in a social security system, see Pieters (2006: 121-124).

174 Section 57 of the UIA.

175 Section 63 of the UIA.

176 Section 16 of the South African Social Security Agency Act.

177 See, for example, section 49 of the UIA which deals with the
composition of the Unemployment Insurance Board.

178 Taylor Committee (2002b: 504).

179 The legal framework for social assistance is set out in the So-
cial Assistance Act 13 of 2004.

180 See Lahiff (1997).

181 Section 1 of the Social Assistance Act defines a ““South African
citizen’ [as] a person who has acquired citizenship in terms of
Chapter 2 of the South African Citizenship Act, 1995 (Act No.
88 of 1995), and includes any person who is (a) not a South
African citizen and who prior to 1 March 1996 was in receipt
of a benefit similar to a grant in terms of any law repealed
by section 20 of the Social Assistance Act, 1992 (Act No. 59 of
1992); or (b) a member of a group or category of persons deter-
mined by the Minister, with the concurrence of the Minister of
Finance, by notice in the Gazette.” It should be borne in mind
that chapter 2 of this Act refers to the various ways in which a
person can acquire citizenship such as by birth or decent.

182 In Khosa v Minister of Social Development; Mahlaule v Min-
ister of Social Development 2004 (6) BCLR 569 (CC) the Court
was called upon to decide whether the exclusion of all non-citi-
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zens from the social assistance scheme was consistent with the
Constitution — particularly the right of access to social security.
The Court held that the right of access to social security is

a right bestowed by the Constitution on “everyone”. Hence, per-
manent residents were bearers of this right. The Court ruled
that the exclusion of permanent residents from the social as-
sistance scheme was neither reasonable nor justifiable. In addi-
tion, it held that the exclusion of non-citizens with permanent
residence status from the social assistance scheme unfairly
and unjustifiably limited the right to equality. Thus, the Court
ordered that the words “or permanent residents” after “South
African citizens” be read into the relevant legislative provisions
(para 89).

In accordance with section 231 of the Constitution: “(1) The
negotiating and signing of all international agreements is the
responsibility of the national executive. (2) An international
agreement binds the Republic only after it has been approved
by resolution in both the National Assembly and the National
Council of Provinces, unless it is an agreement referred to in
subsection (3). (3) An international agreement of a technical,
administrative or executive nature, or an agreement which
does not require either ratification or accession, entered into by
the National Assembly and the National Council of Provinces,
but must be tabled in the Assembly and the Council within

a reasonable time. (4) Any international agreement becomes
law in the Republic [of South Africa] when it is enacted into
law by national legislation; but a self-executing provision of an
agreement that has been approved by Parliament is law in the
Republic unless it is inconsistent with the Constitution or an
Act of Parliament.”

Section 2(1) of the Social Assistance Act.

Olivier and Smit (2004: 164).

Mpedi (2008a: 4). Also see National Treasury of South Africa
(2008: 94); Johnson and Williamson (2006: 53-55); Alcock
(1997: 227-230); and TenBroek and Wilson (1954: 265-266).
Department of Social Development (2007: 12).

International Labour Office (2005: 65).

National Treasury of South Africa (2008: 9).
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Reg. 6(4) of the Regulations: Application for and payment of
social assistance and the requirements or conditions in respect
of eligibility for social assistance GG 31356 of 22 August 2008.
Taylor Committee (2002a: 81).

See section 1 of the Social Assistance Amendment Act 6 of
2008.

Christian Roberts v Minister for Social Development and Oth-
ers, Case No 32838/05 (TPD).

Mpedi and Darimont (2007: 18).

According to the Taylor Committee (2002a: 16 a), the “Basic In-
come Grant is provided as an entitlement and without a means
test that will more readily reach the poorest population”. Also
see Mpedi and Fourie (2008: 294-295).

“Workfare”, which literally means “work for your welfare” and
is sometimes referred to as “work for welfare”, started in the
United States (Kildal (2001: 3)). Workfare programmes, accord-
ing to Kildal, “oblige able-bodied recipients to work in return
for their benefits on terms inferior to comparative work in the
labour market, and are essentially linked to the lowest tier of
public income maintenance systems” (Kildal (2001: 3)).
Unemployment assistance (UA) refers to means-tested and/or
asset-tested support which is provided to unemployed persons
by the state. This form of assistance, financed from the general
government revenue, normally kicks in immediately after an
unemployed person has exhausted his or her unemployment
insurance benefits. Unemployment assistance is completely dif-
ferent from unemployment insurance benefits: “Payments of Ul
benefits are intended to smooth income by replacing a portion
of an eligible worker’s lost wages attributable to unemploy-
ment. Payments of UA benefits are intended to eliminate or
reduce poverty among low income families when unemploy-
ment occurs. Thus while both make payments occasioned by
unemployment, Ul goes to persons as a matter of right while
UA is paid ... only to [unemployed persons] whose income and
assets fall below designed thresholds specified by a means

test ... From a macro perspective, Ul and UA both make cash
payments that respond strongly to cyclical developments. Both
undertake activities of payments administration, eg decisions
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about eligibility and payment levels, and these activities are
often similar. Internationally, UI is by far the more common of
the two”. See Vroman (2002: 1-2).

National Treasury of South Africa (2008: 101).

Ibid at 17.

South African Social Security Agency (2008a: 8).

Ibid at 17

Case no 5251/2005, Transvaal Provincial Division, 19 March
2008.

GNR 162 of 22 February 2005. These regulations will remain
in force until 31 December 2008. (Reg 38(2) of the Regula-
tions: Application for and payment of social assistance and the
requirements or conditions in respect of eligibility for social
assistance GG 31356 of 22 August 2008).

National Treasury of South Africa (2005: 47).

South African Social Security Agency (2008c: 5).

Manuel (2008: 9).

See Mpedi and Darimont (2007: 17).

According to the National Treasury, the annual increment of
the social grants’ value is in line with inflation and is aimed
mainly at protecting the purchasing power of these grants (Na-
tional Treasury of South Africa (2005: 55)). Also see Manuel
(2008: 9).

According to the Taylor Committee (2002b: 459): “Poor house-
holds that include pensioners are on average significantly less
poor than households without pensioners. ‘Skip generation’
households (comprising child and grandparent), on average,
have their poverty gap closed by over 60 per cent. For three-
generation households the poverty gap is closed by less than
50 per cent due to the burden of the working age members. For
the average poor household without a pension-eligible mem-
ber, however, social security’s impact is almost negligible. For
households with no pensioners, the reduction is less than 10
per cent.” Also see Mpedi and Darimont (2007: 16-17).

See South African Social Security Agency (2008: 6).

National Treasury South Africa (2005: 56).

1968 (4) SA 572 (T).

In so doing, it rejected the submission that “a person who is
unemployed by reason of illness is deemed to be ‘capable and
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available for work’, and that, because of the speed of modern
air travel, there is no reason why a person who is unemployed
by reason of illness should be deemed to be ‘capable of and
available for work’ only when he is in the Republic, and not
also when he is not in the Republic” (at 574-5).

Article 3 of this Convention requires members of the ILO
which have ratified it to “make arrangements whereby work-
ers belonging to one Member and working in the territory of
another shall be admitted to the same rates of benefit of such
insurance as those which obtain for the workers belonging to
the latter.” The equal treatment referred to under this Conven-
tion is based on the principle of reciprocity. South Africa, which
is one of the countries which have ratified this Convention, is
yet to be covered by a network of bilateral agreements envis-
aged by this instrument. In addition, its unemployment insur-
ance laws exclude non-citizen fixed-term contract workers from
the unemployment insurance scheme.

Section 23(1)(a) of COIDA.

Section 23(1)(c) of COIDA.

Section 23(1)(b) of COIDA.

Section 23(4) of COIDA.

Section 23(3)(a) of COIDA.

Section 23(3)(b) of COIDA.

Mpedi and Darimont (2007: 21).

Taylor Committee (2002a: 94).

1bid.

Songuemas (1967: 20) and Isizoh (2003).

Folbre (1993: 6).

Isizoh (2003).

Olivier and Mpedi (2003).

The South African unemployment insurance scheme, for exam-
ple, applies the graduated scale of benefits. In accordance with
Schedule 3 of the Unemployment Insurance Act, a contributor
who earned R10 000 per month will be entitled to a maximum
of 30.78% of the previous earnings (ie R3 077.62) and a contrib-
utor who earned R 150 per month will be entitled to a maxi-
mum of 58.64% of the previous earnings (ie R87.96 per month).
See Van Kerken and Olivier (2003: 429).

In South Africa the unemployment insurance is financed
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through proportional employer (1% of the remuneration) and
employee (1% of the remuneration) contributions.

Kaseke (2000).

1bid.

Section 13(3) of the Unemployment Insurance Act sets the
rate of accrual of entitlement to benefits at one day’s benefit
for every completed six days of employment as a contributor,
subject to a maximum accrual of 238 days’ benefit in the four-
year period immediately preceding the date of application for
benefits.

Nattrass and Seekings (1997: 467-468).

It should also be noted that each group is not homogeneous.
For example, the self-employed people are diverse. They cover
a wide array of economic activities in both formal self-employ-
ment (eg doctors, lawyers and accountants in private practice)
and informal self-employment (eg street vendors).

McKinnon (2007: 158-163).

Olivier (2008: 52).

See Olivier (2004: 22-23).

This section is largely based on Mpedi (2008a: 5-6).

Beattie (2000: 139).

Mpedi (2008b: 9).

Fultz and Pieris (1997).

1bid.

1bid.

Section 32 of the Constitution.

Section 34 of the Constitution.

Section 35 of the Constitution.

Section 32(1) of the Constitution. National legislation, namely
the Promotion of Access to Information Act 2 of 2000, has been
enacted to give effect to this right. See, for further reading on
this right, Currie and De Waal (2005: 683).

See, for further reading on this right, Currie and De Waal
(2005: 703).

Section 38 of the Constitution.

Ibid. In Ngxuza and Others v Secretary, Department of Welfare,
Eastern Cape Provincial Government 2000 (12) BCLR 1322
(E) (upheld on appeal in Permanent Secretary Department of
Welfare, Eastern Cape Provincial Government and another v
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Ngxuza 2001 (4) SA 1184 (SCA)) the applicants affected by a
unilateral withdrawal of disability grants in the Eastern Cape
province were permitted to institute a class action.

251 Section 35(3) of the Constitution.

252 For example, corruption, fraud and failure to comply with a
duty imposed by (a) social security law(s).

253 It should be recalled that South Africa, unlike countries such
as Germany, has no specialised social security courts or admin-
istrative tribunals. See Nierhaus (2005: 106-107); and Eichen-
hofer (1995/1996).

254 The Public Protector, South African Human Rights Commis-
sion, Commission for Gender Equality and Auditor-General
form part of the so-called state institutions supporting con-
stitutional democracy (Chapter 9 of the Constitution). These
institutions, which are independent and impartial, can act on
their own initiative, or after being approached by an interested
party, to investigate a complaint in their areas of jurisdiction
and, in some instances, order that remedial action be taken
(see, for example, sections 182 and 184 of the Constitution).

255 Members of the independent tribunal are drawn from the legal
fraternity, the medical fraternity and civil society. As at 28
July 2008, there was a backlog of 45 000 cases, with 12 000
being from KwaZulu-Natal (Department of Social Development
(2008)).

256 Department of Social Development (2008).

257 Section 18(2)(b) of the Social Assistance Act 13 of 2004 (which
has now been amended by section 2(a) of the Social Assistance
Amendment Act 6 of 2008) empowered the Minister of Social
Development to appoint an independent tribunal to hear ap-
peals against the decisions of SASSA.

258 Taylor Committee (2002a: 124). The Taylor Committee’s pro-
posal does not refer to criminal matters — which are, in any
event, dealt with by the criminal justice system of the country.

259 See section 18(2) of the Social Assistance Act.

260 Olivier and Smit (2004: 166).

261 Ibid.

262 Nyenti (2008: 71-72).

263 Olivier et al (2004b: 525).
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